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I.
INTRODUCTION
Liability for pollution incidents has changed dramatically in recent years.   Whereas a polluter faced little prospect of being prosecuted about 10 years ago, the Environment Agency has brought over 1,700 successful prosecutions in the past three years.   The nature of liabilities has also changed.   Polluters are now generally required to remediate their pollution.   If the pollution incident has only just occurred, the pollutants must generally be removed or treated and harm caused by them remedied regardless of the current or future use of the land.   If the incident occurred in the past, the standard of remediation is suitably for current use.   In such a case, however, the polluter is liable regardless of whether he was negligent or his acts were unlawful.   If he cannot be found, the owner or occupier of the land is liable.

This paper examines the three main types of environmental liabilities.   First, it examines criminal liabilities from pollution incidents.   Second, it discusses liability for remediating pollution.   Finally, it reviews liability for claims for personal injuries or property damage caused by pollution.

II.
CRIMINAL LIABILITIES
There are two main environmental offences:  polluting water without a consent and disposing of waste on unlicensed land.   In addition, it is an offence to conduct many polluting processes without an authorisation or permit, to breach its terms and conditions or to breach the duty of care for waste.

A.
Water pollution
Section 85(1) of the Water Resources Act 1991 (in Scotland, section 30F(1) of the Control of Pollution Act 1974) imposes criminal liability on a person who “causes or knowingly permits any poisonous, noxious or polluting matter or any solid waste matter to enter any controlled waters unless the discharge is in compliance with the terms and conditions of a discharge consent”.   The term “controlled waters” includes groundwater, surface water and coastal waters.

Causing and knowingly permitting pollutants to enter controlled waters are two distinct offences.   Causing pollutants to enter controlled waters is a strict liability offence.   Alphacell Ltd. v. Woodward [1972] A.C. 824 (H.L.).   Thus, the Environment Agency (or, in Scotland, the procurator fiscal acting on behalf of the Scottish Environment Protection Agency (“SEPA”)) need not prove that a defendant intentionally, negligently or knowingly caused the pollution.

The offence of causing water pollution includes the failure to maintain equipment when the failure results in the entry of pollutants into controlled waters.   Attorney General’s Reference (No. 1) of 1994 [1995] 1 All E.R. 1007 (C.A.).   The defendant’s  act need not be the immediate or only cause of the pollution.   Thus, the storage of a pollutant such as oil or chemicals may be held to have caused pollution even if the immediate cause of the pollutant’s entry into controlled waters was vandalism, such as turning on the unlocked tap of an oil tank.   Empress Car Company (Abertillery) Ltd. v. National Rivers Authority [1998] 1 All E.R. 481 (H.L.).   

In Empress Car Company, the House of Lords provided the following guidelines to magistrates in future prosecutions for water pollution.  Lord Hoffmann stated that if a company conducts an act such as maintaining tanks, lagoons or sewage systems, it may be guilty of causing water pollution if the lack of maintenance of the tank or system, the act of a third party or a natural event results in the contents of the tank or system polluting water.   The act of a third party such as a vandal or a natural event would not sever the causal link between the defendant’s act and the pollution unless the act or event was “extraordinary”.  A leaking pipe or lagoon or ordinary vandalism will not be considered to be an extraordinary event, although a terrorist act would.   It is irrelevant to liability that a defendant could not reasonably have foreseen the pollution or the way in which it occurred.

In contrast to causing pollution, the offence of knowingly permitting pollutants to enter controlled waters does not require proof of an affirmative act.   The Environment Agency must prove, however, that the defendant granted permission for a polluting act to be conducted or failed to prevent or terminate pollution of which the defendant knew,  Commercial General Administration v. Thomsett (1979) 250 E.G. 547 (C.A.), or should have known.   Cook v. South West Water [1992] 1 Env. L.R. D1 (C.A.).

Defences to causing or knowingly permitting water pollution include proving that the pollution occurred due to an emergency to avoid endangering life or health, all reasonably practicable steps to minimise the pollution were taken, and the Environment Agency or SEPA, as appropriate, was notified as soon as reasonably practicable.   

The penalty for the above offences is a fine of up to £20,000, imprisonment of up to three months, or both on summary conviction.   On indictment, the penalty is an unlimited fine, imprisonment of up to two years, or both. 

B.
Unlawful disposal of controlled waste

It is a criminal offence under section 33(1)(a) of the Environmental Protection Act 1990 for a person to deposit “controlled waste” (that is, household, industrial or commercial waste) or to knowingly cause or knowingly permit it to be deposited at a site unless the site is licensed and the deposit is made in accordance with the licence. It is also a criminal offence to treat, keep or dispose of controlled waste or to knowingly cause or knowingly permit controlled waste to be treated, kept or disposed of other than in compliance with a licence, or to treat, keep or dispose of controlled waste “in a manner likely to cause pollution of the environment or harm to human health”.  

A person has a defence to the above offences if “he took all reasonable precautions and exercised all due diligence to avoid [committing] the offence”, was an employee acting under instructions from his employer and did not know or have reason to suppose that the acts which he was conducting constituted an offence, or acted in an emergency so as to avoid endangering human health, took all reasonably practicable steps in the circumstances in order to minimise pollution of the environment and harm to human health and “as soon as reasonably practicable” provided particulars of the acts to the Environment Agency or SEPA, as appropriate.  

The penalty for a summary conviction is a fine of up to £20,000, up to six months imprisonment, or both.  The penalty for a conviction on indictment is an unlimited fine, imprisonment of up to two years, or both.   If the offence involves “special waste” (that is, waste which has specified toxic or other hazardous  characteristics which make it subject to special controls), the defendant faces imprisonment of up to five years rather than up to two years in addition to the other penalties described above.  

III.
REMEDIATION RESPONSIBILITIES AND LIABILITIES
The imposition of a fine or imprisonment punishes a person who causes or knowingly permits water pollution or who knowingly causes or knowingly permits land to be contaminated.   The imposition of a penalty may also deter others from conducting similar activities but it will not result in the pollution or contamination being remediated.   In recent years, therefore, there has been an emphasis on requiring persons who commit environmental offences to remediate the pollution which results from their acts or omissions.   In addition, a regime to remediate contaminated land at which the contamination results from past incidents will be implemented in the near future.

A.
Contaminated land
In 1995, the government introduced a regime to remediate contaminated land.   The purpose of the regime, which was introduced in the Environment Act 1995 and is Part IIA of the Environmental Protection Act 1990, is to “address[] the environmental legacy of past activity”.   The regime, therefore, imposes retroactive liability.   Thus, a company or individual may be liable under it regardless of the time at which a pollution incident occurred if the pollution continues to present an unacceptable risk of harm to the public health or the environment.  

The contaminated land regime came into force in England on 1 April 2000 and in Scotland on 14 July 2000.   It will come into force in Wales until 2001 at the earliest.

The government has provided some funding for implementation of the regime.   In July 1998, Mr Meacher announced that the government would make £50 million available to local authorities to support them in developing strategies to inspect their areas for contaminated land, conducting investigations of contaminated sites and carrying out necessary enforcement action under the regime.  The £50 million is allocated over three years, with £14 million having been allocated from July 1999 to April 2000 and £18 million for each of the following two fiscal years.  Mr Meacher also announced that the Environment Agency would receive an increased grant of £13 million over the three fiscal years beginning in April 1999, in part to support the Agency’s role in the contaminated land regime.

In addition, the government authorised £45 million over three years (£15 million for each of the three years beginning in 1999) to local authorities to enable them to remediate land for which they have a legal responsibility or which are “orphan” sites, that is, land for which no financially viable responsible persons can be found.

1.
Identification of Contaminated Land
The Department of the Environment, Transport and the Regions (“DETR”) Circular 02/2000, together with the Contaminated Land (England) Regulations 2000 provide most of the details of the contaminated land regime.   

The first stage is for each local authority to prepare, adopt and publish a formal strategy for identifying contaminated land within its area by July 2001.   Thus, rather than the reactive mechanism used by local authorities to respond to statutory nuisances, they must adopt a proactive approach.  The guidance states that local authorities should not wait until their formal strategies are completed before commencing more detailed work to investigate contaminated sites, when necessary. 

a.
Contaminated land

Each local authority is under a duty to inspect its area in order to identify contaminated land.   Part IIA defines “contaminated land” as:

 “any land which appears to the local authority in whose area it is situated to be in such a condition, by reason of substances in, on or under the land, that --

(i)
significant harm is being caused or there is a significant possibility of such harm being caused;  or

(ii)
pollution of controlled waters is being, or is likely to be, caused;  ...”.
Part IIA defines a “substance” as “any natural or artificial substance, whether in solid or liquid form or in the form of a gas or vapour ...”.   “Harm” is defined as “harm to the health of living organisms or other interference with the ecological systems of which they form part and, in the case of man, includes harm to his property”.   These broad definitions are limited, in the case of (i) above, by threshold tests that require harm or the possibility of harm to be “significant”.   The threshold tests are set out in the statutory guidance for people, designated ecologically sensitive areas, commercial and domestic crops and animals, wild animals which are the subject of shooting or fishing rights and buildings.   These categories are known as “receptors” or “targets” in determining whether a “pollutant linkage”, as described below, exists.

Harm to people is considered to be significant if it has caused “[d]eath, disease, serious injury, genetic mutation, birth defects, or the impairment of reproductive functions”.   The guidance further states that:  “For these purposes, disease is to be taken to mean an unhealthy condition of the body or a part of it and can include, for example, cancer, liver dysfunction, or extensive skin ailments”.  

The existence of a threshold test for significant harm or the significant possibility of significant harm does not exist for land that is contaminated because “pollution of controlled waters is being, or is likely to be, caused” as the result of a significant pollutant linkage.   As indicated above, controlled waters are surface waters, groundwater and coastal waters.   The DETR considers that Parliament did not delegate authority to it to draft guidance indicating the severity of water pollution which would lead to land being regarded as contaminated land.   

In order to alleviate the problem of sites that are only causing trivial water pollution being blighted due to having been identified as contaminated land, Mr Meacher, in his announcement of 22 December 1997, concluded that the primary legislation should be amended. In the meantime, the statutory guidance states that such sites may be listed on remediation registers that are required under the regime with a statement that there is no need for remediation because it would not be reasonable to require it.

b.
Pollutant linkage

In order for a local authority to determine that land is “contaminated land” under the regime, it must conduct a risk assessment and identify a “pollutant linkage”.   A pollutant linkage exists if three components are present.   First, there must be a source, that is “a contaminant or potential pollutant”.   Secondly, there must be a target or receptor as described above (people, a designated ecologically sensitive area, animals, crops or buildings) or controlled waters.  Thirdly, there must be a pathway by which the receptor could be exposed to, or affected by, the source.

c.
Significant pollutant linkage

If “contaminated land” and a “pollutant linkage” exist, there is a “significant pollutant linkage” and the local authority must begin a consultation process to remediate the site or it must designate the site as a special site as described below.   In determining whether significant harm or a significant possibility of significant harm exists at a site, the local authority must consider only the current and “likely” uses of the site which do not require planning permission or any other regulatory approval. 

d.
Identification of Special Sites

If a local authority determines that contaminated land exists and the land might meet criteria which would cause the land to be designated as a “special site,” the local authority must notify the Environment Agency and request the Agency’s advice as to whether the site is a special site.   The local authority must also notify the owner and occupier of the site and other persons who may be liable for remediating it.   The Environment Agency must also consider whether a contaminated site is a special site and, if it does so, must notify the local authority in whose area the site is located.  If a special site is determined to exist, the Environment Agency becomes the enforcing authority in lieu of the local authority.

The regulations require the following contaminated sites to be designated as special sites:

(a)
land which contains substances such that drinking water supplies are likely to fail to be “wholesome” without treatment or a change of treatment, certain other categories of controlled water that fail or are likely to fail to meet water quality standards and major aquifers; 

(b)
land that is occupied for Ministry of Defence purposes;

(c)
land on which certain waste acid tars are or were stored in retention  basins;

(d)
land on which petroleum was purified or refined, or explosives were manufactured or processed;

(e)
land to which the pollution prevention and control regime (or its predecessor) applies;

(f)
land which is within a nuclear site;  

(g)
land on which chemical or biological weapons were manufactured,, produced or disposed;  and

(h)
land which adjoins or is adjacent to land specified in (e), (f) or (g) above and which is contaminated by substances which seem to have escaped from such land.

2.
Standard of Remediation
Although Part IIA does not specify the standard of remediation for the contaminated land regime, the circular specifies that the appropriate standard is suitability for a standard which includes current use as well as likely uses which do not require planning permission.  The planning regime, under which local authorities grant planning permission for development in their areas, applies to contaminated land that is being developed to a higher use.

The word “remediation” as used in the contaminated land regime is not synonymous with the term “clean up”.   Land is remediated if a significant pollutant linkage ceases to exist.   This may mean blocking a pathway or moving a receptor in certain instances rather than cleaning up the contamination.

3.
Identification of Appropriate Persons
The next stage in the contaminated land regime is for the enforcing authority to identify “appropriate persons” for each significant pollutant linkage.   There are two classes of appropriate persons.   Class A appropriate persons are defined by Part IIA as those “who caused or knowingly permitted the substances, or any of the substances, by reason of which the contaminated land in question is such land to be in, on or under that land ...”.   If, after a “reasonable inquiry,” the enforcing authority has not “found” a Class A appropriate person, “the owner or occupier for the time being of the contaminated land in question is an appropriate person,” known as a Class B appropriate person.   A Class B appropriate person’s liability is limited to remediating the land that it owns or occupies.

The term “reasonable inquiry” is not defined in either Part IIA or the circular.  The circular suggests that a Class A natural person must be alive and a legal person must not have been dissolved in order to be found.  It notes, however, that a enforcing authority may proceed against the estate of a deceased person or apply to a court for an order to reconstitute or reinstate a company in certain circumstances.  

a.
Class A Appropriate Persons

In discussing the meaning of the term “caused or knowingly permitted”, in the case of Class A appropriate persons, the circular refers to it being contained in water pollution legislation for over 100 years.   The most recent version of the term “caused or knowingly permitted” in respect of water pollution is contained in section 85(1) of  the Water Resources Act 1991, as discussed in section II(A).   

The circular states that, “[i]n the Government’s view, the test of ‘causing’ will require that the person concerned was involved in some active operation, or series of operations, to which the presence of the pollutant is attributable” including the “failure to act in certain circumstances”.  In respect of the term “knowingly permitting,” the guidance states that, “[i]n the Government’s view, the test would be met only where the person had the ability to take steps to prevent or remove [the presence of pollutants in, on or under the land] and had a reasonable opportunity to do so,” before concluding that “[i]t is ultimately for the courts to decide the meaning of ‘caused’ and ‘knowingly permitted’ as the terms apply to the … regime, and whether these tests are met in any particular case”.

b.
Class B Appropriate Persons

As indicated above, a Class B appropriate person, who is liable if a Class A person is not found, is “the owner or occupier for the time being of the contaminated land ...”.   The word “owner” is defined in Part IIA to mean, in respect of land in England and Wales: 

“a person (other than a mortgagee not in possession) who, whether in his own right or as trustee for any other person, is entitled to receive the rack rent of the land, or, where the land is not let at a rack rent, would be so entitled if it were so let ...”.

The word “occupier” is not defined in Part IIA.   The circular states that the term “will therefore carry its ordinary meaning [and would] normally mean the person in occupation and in many cases that will be the tenant or licensee of the premises”.   

4.
Exclusion of Appropriate Persons
Part IIA does not impose joint and several liability.   Instead, the circular contains a complex series of exclusion tests, the complexity of which is increased by the number of significant pollutant linkages at a site.   If more than one Class A appropriate person is found who may be liable for remediating a significant pollutant linkage and if the appropriate persons do not reach an agreement to conduct the remediation, the enforcing authority must apply the tests to exclude as many people as are specified by the tests in the sequence in which the tests appear.   The authority must cease applying the tests, however, when doing so would result in the exclusion of all members of a “liability group”.

In order to avoid making “deep pockets” pay more than their share of remediation costs, the guidance states that the financial circumstances of any member of a liability group should have no bearing in applying the tests or in apportioning or attributing costs.

a.
Class A Liability Group

Six exclusion tests apply to a liability group of Class A persons.   

i.
Excluded activities


Persons excluded by the first test, entitled “Excluded Activities,” include those who have provided loans or advice.   The test also excludes persons who:

“consign[ed], as waste, to another person the substance which is now a significant pollutant, under a contract under which that other person knowingly took over responsibility for its proper disposal or other management on site not under the control of the person seeking to be excluded from liability”

The circular does not specify what is meant by “proper disposal or other management”.

A further section of the first exclusion test excludes a person whose only reason for being targeted as an appropriate person is that he had created a tenancy over the contaminated site in favour of another person.   This section does not indicate whether a person who created a tenancy and then turned a blind eye to the tenant’s waste disposal activities on the site would still be excluded.   Presumably the inaction would be a separate activity (or inactivity) and, thus, liability could attach to it.  This is not made clear, however

A further section of the circular excludes underwriters who conduct an action for the purpose of underwriting or deciding whether or not to underwrite a policy when the insured is a Class A appropriate person due to an occurrence, condition or omission unless the action is an intrusive investigation conducted on the contaminated land and the investigation itself is a cause of the existence, nature or continuance of the significant pollutant linkage in question.

The circular also excludes persons who provide “legal, financial, engineering, scientific or technical advice to (or design, contract management or works management services for) another person”.

Unlike the other exclusion tests, the circular states that a person may be excluded under the first exclusion test even if other Class A appropriate persons have not been found.

ii.
Payments made for remediation

The purpose of the second test, entitled “Payments Made for Remediation,” is to exclude an appropriate person who has, in effect, already paid another member of the liability group to remediate the site adequately and, if the remediation had been conducted or conducted effectively, the significant pollutant linkage would not need to be remediated.

In order for the seller to be excluded, both the seller and the purchaser must be members of the liability group at the time when the test is applied.   Therefore, if the company that purchases a contaminated site and which does not remediate the contamination is dissolved prior to the enforcing authority applying the test, the seller will not be excluded even though the sale price was purposely low due to the purchaser agreeing to remediate the contamination. 

When the test applies, the entire liability of the person who paid another member of the liability group to remediate the site is transferred to the latter and not shared between remaining members of the group.

iii.
Sold with information

The third test, entitled “Sold with Information,” seeks to exclude a person who caused or knowingly permitted a substance to be in, on or under land when they sold or let the land on a long lease and the purchaser or lessee had information concerning the presence of that pollutant and thus had the opportunity to take that into account in agreeing the sale price of the land.

There are four elements in the test.   First, both the seller and purchaser of the site must be members of the liability group when the enforcing authority applies the test.   Secondly, the sale must have been at arms’ length, that is, on terms such as could be expected to have been agreed between a willing seller and a willing purchaser on the open market.   Thirdly, prior to the sale having become binding, the purchaser must have “had information that would reasonably allow that particular person to be aware of the presence on the land of the pollutant identified in the significant pollutant linkage in question, and the broad measure of that presence”.   In transactions since the beginning of 1990 when the purchaser is a “large commercial organisation or public body”,  the purchaser will normally be deemed to have the necessary information if the seller permitted him to conduct “his own investigations of the condition of the land”.   The seller must not have done anything material to misrepresent the implications of the presence of pollutants at the site to the purchaser.   Finally, the seller must not have retained “any interest in the land in question or any rights to occupy or use that land” as detailed in the guidance.

When the test applies, the entire liability of the seller is transferred to the purchaser of the contaminated site rather than being shared by all appropriate persons who remain in the liability group.

iv.
Changes to substances

The purpose of the fourth test, entitled “Changes to Substances,” is to exclude a member of a liability group who has caused or knowingly permitted a substance to be in, on or under the land if the land is part of a significant pollutant linkage because another substance was subsequently introduced to the land by another person and that substance interacted with the initial substance.

v.
Escaped substances

The fifth test, entitled “Escaped Substances,” seeks to exclude from liability for the remediation of an adjacent site, a person who caused or knowingly permitted substances to be in, on or under a site when another Class A person caused the substance to escape from that site onto the adjacent site.   In such a case, the excluded person remains liable for remediating the contamination on the first site but not on the adjacent site.

vi.
Introduction of pathways or receptors

The purpose of the sixth and final test, entitled “Introduction of Pathways or Receptors,” is to exclude from liability a person who caused or knowingly permitted pollutants to be in, on or under contaminated land when another person subsequently introduced the pathway or receptor that caused the land to be part of the significant pollutant linkage.   An example of a person introducing a receptor would be a developer who builds houses on a contaminated industrial site without remediating the contamination so that the site was suitable for the higher use.

b.
Class B Liability Group

There are two exclusion tests for a Class B liability group.   The first test excludes persons who occupy the contaminated site under a licence or similar agreement when the licence has no marketable value or the person is not able legally to assign or transfer it to another person.   If more than one member of the liability group still remains, the statutory guidance states that the enforcing authority should apply the second test if doing so would not exclude all members of the group.   The second test excludes persons who are liable for paying rent which is equivalent to the rack rent for the area of the site which they occupy provided that they do not have any other beneficial interest in the site.


5.
Apportionment between Non-Excluded Appropriate Persons and Attribution between Liability Groups
The circular establishes criteria for apportioning liability between members of a liability group who remain in respect of a significant pollutant linkage after the exclusion tests have been applied and for attributing liability between different liability groups when more than one significant pollutant linkage exists on a site.

6.
Agreements for Remediation

If two or more persons have agreed to apportion remediation costs between them and do not challenge the agreement, the enforcing authority should give effect to the agreement if it does not affect the public purse.

7.
Defences to Liability
Part IIA does not contain any defences to liability.   The defence of best practicable means was rejected by the government’s spokesman in the debates in the House of Lords as was the defence of reasonable foreseeability, that is, that the defendant did not foresee or could not reasonably have foreseen the harm caused by the pollution incident when the incident occurred.

The defence that the presence of pollutants on the land was caused by the act of a third party or an event applies indirectly due to case law in respect of water pollution that holds that such acts may break the chain of causation.  This defence only applies, however, if the act or event is extraordinary in nature.  Empress Car Company (Abertillery) Ltd. v. National Rivers Authority [1998] 1 All E.R. 481 (H.L.) (discussed in section II(A)).

8.
Enforcement of Regime
As indicated above, local authorities enforce the regime for contaminated land;  the Environment Agencies enforce it for special sites.

a.
Enforcing Authority’s Determination of Recipients of Remediation Notices

An enforcing authority may not serve a remediation notice on an appropriate person during the three month consultation period that begins on the day on which the authority notifies a person that he is an appropriate person.   If the enforcing authority concludes that “imminent danger of serious harm, or serious pollution of controlled waters [is] being caused” as the result of a significant pollutant linkage it may conduct a remedial action itself or may be able to serve a remediation notice prior to expiration of the three-month consultation period.

Otherwise, an enforcing authority is prohibited from serving a remediation notice if it concludes that the appropriate person or persons are conducting remedial actions or that they will conduct such actions in the absence of a notice being served or if the enforcing authority itself would be the recipient of the remediation notice because it is an appropriate person.   In such a case, the appropriate person or the local authority, as the case may be, must prepare and publish a remediation statement. The government anticipates that most remediation will be voluntary.

An enforcing authority is barred from serving a remediation order if “there is nothing by way of remediation which could be specified in a remediation notice served on that person” except for things that the authority considers are not “reasonable” because of “the cost which is likely to be involved;  and ... the seriousness of the harm or pollution of controlled waters, in question”.   If the enforcing authority makes such a determination, it must prepare and publish a remediation declaration.

b.
Hardship and Other Considerations

Part IIA bars an enforcing authority from serving a remediation notice on an appropriate person if the authority considers that it would not seek to recover the reasonable cost of conducting the work from the person if the authority had done the work itself or if it would seek to recover only a portion of the reasonable cost.   In making this decision, Part IIA requires the enforcing authority to “have regard ... to any hardship which the recovery may cause to the person from whom the cost is recoverable;  and ... to any [statutory guidance]”.

The circular sets out two basic principles to which an enforcing authority should have regard.  First, the authority should aim for an overall result which is as fair and equitable as possible to all who may have to meet the costs of remediation, including national and local taxpayers.  Secondly, the authority should apply the “polluter pays” principle.  As a general rule, the circular notes that application of these two principles will result in an authority seeking to recover its reasonable costs in full.  It may reduce or waive its costs, however, when seeking to recover them in full would result in hardship to an appropriate person or a specific consideration, as set  out in the circular, is relevant.

General considerations other than hardship include the potential for a small- or medium-sized business to become insolvent and the cost to the local economy of it doing so.   The latter consideration was criticised by the Confederation of British Industries during consultation on the 1996 version of the draft guidance as creating a means for the unjustified avoidance of liability and as a consideration which would be difficult to assess in practice.   Nevertheless, Mr Meacher decided, on 22 December 1997, to retain the consideration because he considered, first, that it would not be desirable to drive small- or medium-sized businesses out of business and, secondly, that it may cost the public purse more to pursue full costs from such a business if the business became insolvent and local employment opportunities were lost.   

Considerations that apply specifically to Class A persons include whether the appropriate person is a business that earned profits from creating or permitting the contamination. In such a case, an enforcing authority should be less likely to reduce or waive costs.  An enforcing authority should also consider whether the appropriate person is liable because other potentially appropriate persons were not found by the enforcing authority.   

The consideration that contamination was reasonably foreseeable when the appropriate person caused or knowingly permitted the presence of the pollutants on the land was deleted from the guidance.   Mr Meacher stated that the test had been criticised as unworkable in practice, a departure from the polluter pays principle, likely to result in remediation costs being borne by the public purse and as leading to an “avalanche of appeals”.

Considerations specifically applicable to Class B persons include precautions taken by an appropriate person to determine whether land was contaminated prior to acquiring it or a freehold or leasehold interest in it and whether the cost of remediation will exceed the value of the land excluding any reduction or blight.

If an enforcing authority reduces or waives some or all of an appropriate person’s liability for remediation costs, the authority becomes responsible for the reduced or waived remediation costs itself;  it cannot re-allocate them and recover them from other appropriate persons.

c.
Service of Remediation Notices

If none of the prohibitions against serving remediation notices apply, the enforcing authority must serve a notice on the remaining appropriate persons in the liability group for a significant pollution linkage if the appropriate persons have not begun remediation within the three month period.   In doing so, a local authority must have regard to any site-specific guidance issued by the Environment Agency.    If a remediation notice is served on more than one appropriate person, the enforcing authority must proportion the costs between them.

If a remediation notice requires an appropriate person to conduct activities that affect the interests to another person’s land or water, the enforcing authority must reasonably endeavour to consult such persons prior to serving the remediation notice.   The affected persons must grant rights in respect of their land so that the remediation can be conducted but are entitled to claim compensation from the appropriate person.   Compensation includes any depreciation resulting from the grant of the right, any loss or damage because of the disturbance to the right in the land being remediated, plus any other loss or damage caused by the remediation activities to other land in which they have an interest.   Compensation also includes reasonable valuation and legal expenses incurred in making the application and negotiating the amount of compensation.

Enforcing authorities will probably issue several remediation notices for the different phases involved in remediating a complex site.   This is because it will be difficult in most cases to know the nature and type of remedial treatment or monitoring that is necessary until the nature and extent of the contamination is assessed and a remedial action has been designed for it.

A set or sequence of remediation actions is known as a remediation package.  Remediation must be practicable, effective and durable and its cost must be reasonable.

d.
Appeals Against Remediation Notices

The recipient of a remediation notice has 21 days to appeal the notice.   An appeal against a local authority remediation notice is to a magistrates court.   An appeal against the Environment Agency’s remediation notice is to the Secretary of State for the Environment, Transport and the Regions.   Following concern regarding the general competence of magistrates to handle appeals from local authority remediation notices, Mr Meacher decided that such appeals will be heard, in general, by stipendiary rather than lay magistrates.

The regulations contain 24 grounds for appealing a remediation notice.   An appellant may show, among other things, that:

· the enforcing authority unreasonably determined that he is the relevant appropriate person;

· the enforcing authority unreasonably failed to determine that the notice should have been served on another specified person as an appropriate person;

· the enforcing authority should have excluded him from responsibility for the remediation action;

· the enforcing authority failed to have regard to the statutory guidance in determining the remediation to be conducted;  or

· the remediation notice imposes personal liability and the recipient is an insolvency practitioner, an official receiver or similar person who has not conducted any unreasonable act or omission.

The magistrates court or the Secretary of State for the Environment, Transport and the Regions (in England), as appropriate, may quash, confirm or modify a remediation notice including making it less favourable to the appellant.   If the remediation notice is confirmed, the appellate authority may extend the deadline for compliance whether or not the notice is modified.   

A remediation notice is suspended during an appeal.   If the enforcing authority decides that remediation needs to be conducted because of an imminent danger of serious harm or serious pollution of controlled waters during this period, the authority may conduct the remediation itself and subsequently seek to recover its costs from the appellant depending, of course, on the outcome of the appeal.  Mr Meacher suggested adding this last provision because Part IIA does not include a mechanism by which a person who paid to remediate contaminated land may recover his costs if he is successful in a subsequent appeal of the remediation notice.

e.
Non-Compliance with a Remediation Notice

It is a criminal offence not to comply with a remediation notice.   The recipient has a defence to a prosecution if he proves that he had a “reasonable excuse” for not complying or if the remediation notice requires other appropriate persons to bear a proportionate share of the cost of a remedial action and one or more of them refused or was unable to comply.   

For premises that are not industrial, trade or business, the penalty for non-compliance is a fine of up to £5,000 on summary conviction and an additional fine of up to £500 for each day after a conviction for non-compliance until the enforcing authority commences the remedial work described in the notice.   If the remediation notice relates to industrial, trade or business premises, the penalty for non-compliance is a fine of up to £20,000 on summary conviction and an additional fine of up to £2,000 per day after a conviction for non-compliance until the enforcing authority commences the remedial work described in the notice itself.

If the enforcing authority conducts the remediation work itself, it may seek to recover its reasonable costs from the recipient of the notice.   If an enforcing authority determines that a prosecution for non-compliance with a remediation notice would afford an ineffectual remedy, the authority may request the High Court (in England and Wales) to order compliance with the notice.

9.
Public Remediation Registers
The local authorities and the Environment Agencies must prepare and maintain public registers in respect of contaminated land and special sites, respectively.   The registers will contain all formal written documents such as remediation notices, appeals against them and designations of special sites as well as information concerning remediation under certain other regimes.   The enforcing authorities must place on a register, information which is provided to them by persons who claim to have remediated contaminated land.   The entry of such information is not a representation by the authority that the remediation has been done or that it has been done in the manner stated in the entry.   Information may be excluded from the registers if it is contrary to national security interests or if it is commercially confidential.

10.
Reports on Contaminated Land
The Environment Agency will prepare and publish a report on the state of contaminated land in England.   In preparing the report, the Agency may request information from local authorities.

11.
Scope of the Contaminated Land Regime
The contaminated land regime does not apply to all contaminated sites.   The following sites or types of pollution are excluded.

a.
Radioactive Substances
If harm or pollution of controlled waters is attributable to the radioactive properties of a substance, the contaminated land regime will not apply until the Secretary of State for the Environment, Transport and the Regions issues regulations applying a modified version of the regime.   

The DETR issued a consultation paper on 26 February 1998 on a parallel regime to deal with sites which are contaminated by radioactive substances.   The paper proposed that the Environment Agency should generally enforce the regime for such sites rather than local authorities unless the sites are contaminated by radioactive and non-radioactive substances and the risk posed by the latter is greater.  The government stated at that time that it expects to bring the regime for sites which are contaminated by radioactive substances into force in mid-2000.  This deadline has slipped, however, and it seems unlikely that the regime will be implemented before 2001 at the earliest.

b.
Pollution Prevention and Control Regime

Part IIA prohibits an enforcing authority from serving a remediation notice in respect of contaminated land on a person who has or who should have a permit for an installation under the pollution prevention and control regime and, until the regime is fully phased in, an authorisation permitting him to conduct a prescribed process on the land, that is, a designated process which may harm the environment.   

c.
Illegal Deposits of Controlled Waste

An enforcing authority is prohibited from serving a remediation notice for remediation activities which come under the Environment Agency’s power to require the removal of unlawfully deposited controlled waste and to eliminate or mitigate the consequences of the deposit.   This provision, which was included in Part IIA in order for the owner or occupier of a site to have a defence against a remediation notice when waste was fly-tipped on his land, has the potential to remove many other contaminated sites from the contaminated land regime.

d.
Waste Licensing Regime
If the operator of a contaminated site has a waste management license, the contaminated land regime does not apply to the site except for contamination which is caused other than by a breach of the terms and conditions of the license or other than in respect of any action authorised by the terms and conditions of the licence.   The operator of a landfill may, however, be liable under the regime if the landfill is classified as contaminated land after the landfill licence has been surrendered.

e.
Discharges to Controlled Waters

An enforcing authority is prohibited from serving a remediation notice if it would impede or prevent the recipient from discharging effluent in compliance with the terms and conditions of a discharge consent.

f.
Planning Regime

The contaminated land regime does not apply to land that is being developed and for which planning permission is being sought or has been given unless the land must be remediated in order to be suitable for its current use and the contamination would not be remediated so that the land was suitable for its current use as a result of the development.  The Environment Agency is taking a larger role in advising on steps to be taken by developers in dealing with contaminated land for which planning permission is sought.  

The risk or existence of contaminated land is a material consideration for purposes of the planning regime.  Development for which planning permission is needed will continue to be subject to requirements imposed by planning authorities.  In such cases, remediation must be suitable not only for the current use of the land but also for its proposed use.

g.
Water Pollution

A remediation notice may not be served when contaminated land could be remediated by the Environment Agency under its power to issue works notices to require water pollution to be cleaned up (see section III(B) below).   The circular recognises that there are potential overlaps between the two regimes.   The House of Commons Environment Committee and others have indicated their concern about this overlap and the potential for severe problems in implementing both regimes in respect of contaminated land.

h.
The “Statutory Gap”

Land that is in a “contaminated state” is not subject to the statutory nuisance regime.   Land is in a contaminated state:

“if, and only if, it is in such a condition, by reason of substances in, on or under the land, that --

(a)
harm is being caused or there is a possibility of harm being caused:  or

(b)
pollution of controlled waters is being, or is likely to be, caused ...”.

The definition of land that is subject to the statutory nuisance regime is broader than land which is subject to the contaminated land regime because of the conspicuous absence of the word “significant” before the words “harm” and “possibility” in subsection (a).  The guidance states that the reason for the distinction in the definitions is to prevent local authorities circumventing Part IIA by applying the statutory nuisance regime.

B.
Water pollution

As indicated in section II(A), it is a criminal offence to cause or knowingly permit a pollutant to enter or threaten to enter controlled waters.   A person who does so is also liable for remediating the pollution.

Sections 161 to 161D of the Water Resources Act 1991 (for England and Wales) and sections 46 to 46D to the Control of Pollution Act 1974 (for Scotland) authorise the Environment Agency and SEPA, respectively, to issue works notices to require persons who caused or knowingly permitted a pollutant to enter controlled waters to remedy or mitigate any harm caused by the pollution and, when reasonably practicable, to restore the aquatic environment and any flora and fauna that are dependent on it.   The Agency may investigate water pollution, threatened pollution, or, in some cases, remediate the pollution itself and seek to recover its costs.

The recipient of a works notice has 21 days from the time at which the notice is served to appeal to the Secretary of State for the Environment (in England).   The failure to comply with a works notice is a criminal offence which subjects the defendant to imprisonment for up to three months, a fine of up to £20,000, or both on summary conviction or imprisonment for up to two years, an unlimited fine, or both on conviction on indictment.   

If a person fails to comply with any requirements of a works notice, the Environment Agency may conduct the requirements itself and seek to recover its reasonable costs and expenses.  The Agency may request the High Court to order compliance if it determines that prosecution would be “an ineffectual remedy”. 

C.
Unlawfully deposited waste

As indicated in section II(B), the unlawful deposit of controlled waste is a criminal offence.   In addition, the Environment Agency or SEPA, as relevant, may serve a notice to require, amongst others, the person who deposited the waste or who knowingly caused or knowingly permitted the deposit to remove the waste and to mitigate or eliminate its consequences.

Section 59 of the Environmental Protection Act 1990 also authorises the Agencies to remove the waste and to mitigate or eliminate its consequences themselves if the person on whom the notice was served fails to comply with it.   In such a case, the relevant Agency may recover from him the reasonable cost of its necessary actions.   The recipient of a notice is liable for a fine not exceeding £5,000 plus up to an additional £500 for each day of noncompliance unless he has a reasonable excuse for his noncompliance until the Agency acts in his stead.

D.
Pollution prevention and control

The Pollution Prevention and Control (England and Wales) Regulations 2000 require, among other things, an applicant for a permit for large industrial and certain other installations to submit a report of the environmental status of the site of the installation in his application.   If the permit is granted, it contains a condition which requires the operator to notify the Environment Agency or other regulator, without delay, of any incident that may or has caused pollution.   The permit may also contain a condition requiring the operator periodically to monitor and report details of emissions or other discharges of pollutants from the installation.

The site report establishes an environmental baseline for the land on which the installation is located.   When the operator ceases, or intends to cease, operating part or all of the installation, it must apply to the regulator to surrender part or all of the permit.   The regulator may not accept surrender of the permit until, among other things, the operator shows that the site has been restored, as necessary, to a “satisfactory state”, that is, the same environmental condition as before the permit was issued.   Restoration is not limited to the “suitable for use” test as in Part IIA.   Instead, all pollutants must generally be removed at least from the soil.

If it is not feasible to remove all pollutants caused by operation of an installation from an aquifer, the operator will generally be required to monitor the plume of pollutants in the groundwater.   The permit remains in force until the regulator is satisfied that monitoring is no longer necessary.  

If a local authority determines that remediation of the land on which the installation is located is necessary prior to a regulator issuing a permit, Part IIA applies.   During operation of the installation, Part IIA does not apply.   Instead, remediation of any pollution is required under the pollution prevention and control (“PPC”) regime.   As a general rule, the pollutant must be removed and its effects remediated.

If the site of the installation is determined to be “contaminated land” after surrender of a permit, Part IIA applies.   For example, remediation under Part IIA is required if the site was heavily polluted prior to a permit under PPC having been granted if remediation was not required at that time.

IV. 
EC WHITE PAPER ON ENVIRONMENTAL LIABILITY
The White Paper on environmental liability, which was adopted by the European Commission on 9 February 2000, recommends adoption of a framework Directive that provides:

“for strict liability for damage caused by EC regulated dangerous activities, with defences, covering both traditional and environmental damage, and fault-based liability for damage to biodiversity caused by non-dangerous activities”.

The EC-regulated dangerous activities are contemplated to be activities covered by a closed list of the following EC legislation:

· the establishment of discharge and emission limits for hazardous substances into water and air;

· legislation concerning dangerous substances;

· the Integrated Pollution Prevention and Control Directive (concerning installations that conduct polluting operations);

· the revised Seveso II Directive (concerning major accident hazards);

· the production, handling, treatment, recovery, recycling, reduction, storage, transport, transfrontier shipment and disposal of hazardous and non-hazardous waste;

· the transport of dangerous substances;  and

· the release and marketing of genetically modified organisms and products containing them.

Traditional damage is the term used by the Commission for personal injury and property damage.   The Commission is considering not imposing a threshold level for such harm before a claim may be brought.   The only persons who would be authorised to claim compensation for traditional damage would be the persons suffering the harm.

Environmental damage has two parts: contaminated sites that need to be cleaned up and biodiversity damage, that is, damage to natural resources.   

Unlike traditional damage, the Commission suggests a threshold of a serious threat to people or the environment in order for an action concerning a contaminated site to be brought.   In the case of biodiversity damage, the threshold would be significant damage to natural resources protected under the Wild Birds or Habitats Directives.   The sites covered by the two Directives are, in general, those forming a part of the Natura 2000 network.

Due to the potential for Natura 2000 sites to be harmed by non-dangerous activities as well as dangerous activities, the European Commission is considering imposing fault-based liability for biodiversity damages caused by non-dangerous activities.

Member States would be authorised to bring actions involving contaminated sites and biodiversity damages.   In addition, public interest groups that met specified criteria would be authorised to act in such cases if the state failed to act or acted improperly.   Public interest groups would not be required to have an economic interest in the damaged property to take action; they would be deemed to have an interest in environmental decision-making. 

Recognised public interest groups would also have the right, in matters requiring urgent action:

· to seek injunctions requiring potential or actual polluters to prevent significant, or avoid further, environmental damage or to require them to reinstate the damaged environment; and 

· to claim reimbursement of their reasonable costs in preventive actions.  

 The Commission has suggested arbitration or mediation rather than litigation to save time and costs in actions involving public interest groups.

In considering measures authorising actions by public interest groups, the Commission notes that the Århus Convention on access to information, public participation in decision-making and access to justice in environmental matters contains similar provisions in respect of access to justice.   The Convention was adopted and signed by the EC in June 1998.

Any award for biodiversity damages would have to be reasonable and be spent on assessing and either restoring or improving natural resources.   If restoration of a natural resource to its state prior to the damage was feasible, the award would generally be the cost of assessing and restoring it.   If full restoration was not technically or economically feasible, the award would generally be the cost of assessing and partially restoring the natural resource taking into account factors such as its function and future use.   The award in the latter case could also include improving other natural resources so as to re-establish the level of biological diversity included in the Natura 2000 network.  The Commission recognises the need to establish criteria for, and  methods of, evaluating natural resources in monetary terms.

The clean-up standard for soil at contaminated sites would be fitness for actual and plausible future use, with qualitative and numerical values for soil and water quality.   Clean ups would be cost-effective with the emphasis on cleaning up contamination rather than partially or totally containing it on-site.

Businesses or individuals who exercised control of a dangerous activity that caused traditional and/or environmental damage would be liable.  Lenders would not be liable unless they exercised operational control of a borrower’s activities.   Individuals in companies would not be liable.   

Member States would have the option of imposing environmental liability on other persons.   This option recognises, for example, the UK’s imposition of liability under the contaminated land regime described in section III(A) above.

The EC regime would only apply if:

· one or more polluters were identifiable;

· concrete and quantifiable damage had occurred; and

· a causal link existed between the identifiable polluters and the damage.   

The regime would not, therefore, apply to diffuse damage such as damage to a forest from acid rain or air pollution from traffic.

Defences to liability would probably include an act of God, contribution to the damage, consent by a claimant and intervention by a third party.   The Commission is considering alleviating the claimant’s burden of proof. 

The regime would not impose retroactive liability.   Instead, it would apply only to environmental damage that:  

· becomes known after the regime comes into force;  and

· results from an act or omission that occurs after that time.

The White Paper does not mention the cut off for traditional damage.

Persons who conduct dangerous activities would not be required to show financial security such as insurance for potential damage.   The Commission recognises that the insurability of the regime depends on its legal certainty and transparency.   It also recognises that the insurance industry is developing products to cover environmental liability and recommends discussions with insurers and bankers to stimulate the further development of financial guarantee instruments.

The White Paper does not mention several issues that were contained in leaked drafts.   The scope of liability, which was previously suggested as mitigated joint and several liability is not mentioned.  The White Paper suggests applying equitable consideration to the proportion of compensation payable by liable persons.   For example, it suggests that an authority that granted a permit to emit pollutants could be liable as well as the polluter if the permitted emissions caused environmental harm and the permittee had done everything possible to avoid the harm.

The White Paper no longer indicates prescription periods;  mention of the previous suggestion of at least three years with a long stop of 30 years having been deleted.  It also no longer suggests imposing a separate type of liability for harm caused by the disposal of waste.   The omission of the above issues from the White Paper, however, does not indicate that the European Commission has rejected them.

V.
COMMON LAW ENVIRONMENTAL LIABILITIES

In recent years, there have been a growing number of environmental claims under common law, with most claims being brought under nuisance.  Other claims have been brought under negligence, strict liability under the rule in Rylands v. Fletcher and less frequently, in trespass.   A common denominator in all the causes of actions is a requirement that the harm must be reasonably foreseeable.

A.
Negligence

Under the law of negligence, a person who owes another person a legal duty to exercise care is negligent if he breaches the duty and the breach causes the other party damage which is a foreseeable consequence of the breach.   Plaintiffs have alleged negligence in a number of actions for harm from environmental damage but have generally failed to establish a causal link between the harm and their alleged injuries.

In a landmark case in 1996, the Court of Appeal upheld a lower court’s holding that the owner of an asbestos factory, which had emitted large quantities of asbestos dust into the surrounding community during the 1930s, had caused two children who had lived in the community and played in the dust to develop mesothelioma in the 1990s.   The court held that the factory owners owed a duty of care to the plaintiffs and that the duty of care extended beyond the factory walls when the conditions outside the factory were akin to those within it.   Margereson v. J.W. Roberts Ltd., Hancock v. J.W. Roberts Ltd. (Court of Appeal, 2 April 1996, unreported).

B.
Nuisance

There are two types of nuisance actions:  private nuisance and public nuisance.    It has been suggested that private nuisance is preferable to negligence for plaintiffs who bring actions for harm from pollution because there is no need to establish fault, the causal link between a pollutant and harm to health need not be proved because a plaintiff may allege sensible personal discomfort from the pollutant, injunctive relief as well as damages may be sought and, if the defendant engaged in gross misconduct, the law may permit the recovery of punitive damages in certain instances.   As indicated below, however, the House of Lords restricted the scope of private nuisance actions in 1997.

1.
Private nuisance
A private nuisance is an unlawful interference with a person’s use or enjoyment of land or some right over or in connection with the land.   Not all interference is actionable.   If a defendant’s use of his land is reasonable, that is, necessary for the common and ordinary use and occupation of it, the defendant is not liable to the plaintiff for the consequent harm to the plaintiff’s enjoyment of his land.  If the use is not reasonable, however, that is, if it is non-natural, the defendant is liable despite having exercised reasonable skill and care to avoid the nuisance.   

An action in private nuisance may depend on the locality, that is, an action may be a nuisance in one locale but not necessarily one in another.  The nuisance generally has to last for a substantial length of time in order to be actionable.

In April 1997, the House of Lords, in Hunter and Others v. London Docklands Development Corporation and Hunter and Others v. Canary Wharf Ltd. [1997] 2 W.L.R. 684, held that a plaintiff must prove that he has exclusive possession of land in order to sue in private nuisance.   Thus, the category of persons who may bring an action in private nuisance includes freeholders, tenants, licensees with the right to exclusive possession of the land and owners of a reversion when the nuisance is of a sufficiently permanent character to have damaged the reversionary interest.   Persons who do not fall within this category include spouses, partners, children and other relatives who occupy the land affected by the nuisance but do not have a right to its exclusive possession.  The House of Lords also held that, because private nuisance is concerned only with interests in land, a plaintiff is not entitled to damages for personal injury.   Thus, as indicated above, the ruling limits the value of private nuisance actions for pollution.

A person who conducted an action which causes a nuisance in the future, rather than immediately, is only liable in a cause of action for private nuisance if he foresaw or reasonably could have foreseen, when he conducted the action causing the nuisance, the harm that would be caused by his action.    Thus, in Cambridge Water Company v. Eastern Counties Leather plc [1994] 2 A.C. 264 (H.L.), a tannery which regularly spilled pollutants on its land was not liable for harm caused to a water company which, many years later, abstracted water containing the pollutants from a borehole 1.4 miles from the tannery when pollution of the water was not reasonably foreseeable when the spills occurred.

A person is also liable for a nuisance if he knows or reasonably should have known that a nuisance exists on his land and he allows it to continue even though he was not responsible for its introduction.   The continuing nuisance may be the result of the act of a trespasser or a natural condition of the land, such as a landslip.   Leakey v. National Trust for Places of Historic Interest or Natural Beauty [1980] Q.B. 485 (C.A.).   It may also encompass the migration of pollutants from groundwater in a person’s land when the pollutants are capable of being retrieved.   See Cambridge Water Company v. Eastern Counties Leather plc [1994] 2 A.C. 264 (H.L.).

2.
Public nuisance
A public nuisance is an unlawful act which materially affects the reasonable convenience and comfort of a class of people or their health, lives or property.   The Crown may prosecute a person for causing a public nuisance.    In such a case, the prosecutor does not need to prove that every member of the general public has been injured but merely to show that a representative cross-section has been affected.   See Attorney-General v. P.Y.A. Quarries Ltd. [1957] 2 Q.B. 169 (C.A.).    

If an individual brings a cause of action for public nuisance he must prove that he has suffered harm which was not suffered by the general public.   As in private nuisance, the plaintiff must prove that the defendant foresaw or reasonably should have foreseen the harm caused by his actions.

C.
Strict liability under the rule in Rylands v. Fletcher
The rule in Rylands v. Fletcher imposes strict liability on a person who controls land for the natural consequences of the escape of a substance which he brought onto or which accumulated on the land, provided that the use of the land is “non-natural”.     The storage of substantial quantities of chemicals on land and their use in, for example, a tannery, is a non-natural use of land in an industrial village.   Cambridge Water Company v. Eastern Counties Leather plc [1994] 2 A.C. 264 (H.L.).   In order for liability to be established, the plaintiff must prove that the defendant foresaw or reasonably should have foreseen the harm suffered by the plaintiff when the substance escaped from the land.

D.
Trespass

A trespass to land is an unjustifiable direct and immediate interference with the possession of land.   The owner of a reversionary interest may bring an action for trespass if his reversion has been affected by the trespass.   Jones v. Llanrwst Urban District Council [1911] 1 Ch. 393.   As a general rule, the trespass must be caused by a voluntary act, committed either negligently or intentionally, rather than accidentally or involuntarily.   See Braithwate v. S. Durham Steel Company [1955] 3 All E.R. 864 (H.L.).   If the interference is justifiable, there is no trespass.   Esso Petroleum Company v. Southport Corporation [1955] 3 All E.R. 864 (H.L.).
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